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CISG-AC Opinion No. 16, Exclusion of the CISG under Article 6, Rapporteur: Doctor Lisa Spagnolo, Monash University,

Australia. Adopted by the CISG Advisory Council following its 19th meeting, in Pretoria, South Africa on 30 May 2014.
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Schlechtriem, P., in Commentary on the UN Convention on the International Sale of Goods (CISG), eds. by P. Schlechtriem and I.
Schwenzer, 2™ ed. 2005, Art. 1, para. 37; Schwenzer, I. and P. Hachem, in Commentary on the UN Convention on the
International Sale of Goods (CISG), ed. by 1. Schwenzer, 3" ed. 2010, Art. 1, para. 32; Mistelis, L. A., in UN convention on
contracts for the international sale of goods (CISG), eds. by S. Kroll, L. A. Mistelis and P. Perales Viscasillas, 2011, Art.1, para. 51;
Ferrari, F., Kommentar zum Einheitlichen UN-Kaufrecht: das Ubereinkommen der Vereinten Nationen tiber Vertrdge iiber den
internationalen Warenkauf -CISG-, ed. by 1. Schwenzer, 6™ ed. 2013, Art. 1, para. 71; Magnus, U., J. von Staudingers Kommentar
zum Blrgerlichen Gesetzbuch mit Einfiihrungsgesetz und Nebengesetzen, Wiener UN-Kaufrecht (CISG), 2013, Art. 6, para. 101.
Schwenzer & Hachem, supra note 3, Art. 6, para. 4; Ferrari, supra note 3, Art. 6, para. 16; Magnus, supra note 3, Art. 6, para.
11.
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Einfiihrungsgesetz und Nebengesetzen (BGB), Band 10, ed. by G. Kegel, 12" ed. 1996, Art. 31 EGBGB, para. 9; Hausmann, R., in J.
von Staudingers Kommentar zum Biigerliches Gesetzbuch mit Einfiihrungsgesetz und Nebengesetzen, Einfiihrungsgesetz zum
Biirgerlichen Gesetzbuche/IPR: Einleitung zu Art 27 {f EGBGB, ed. by U. Magnus, 2002, Art. 31 EGBGB, para. 32.

Bonell, M. J., in Commentary on the international sales law: the 1980 Vienna Sales Convention, eds. by C. M. Bianca and M. J.
Bonell, 1987, Art. 6, para. 2.4; Schlechtriem, supra note 3, Art. 6, para. 6; Schwenzser & Hachem, supra note 3, Art. 6, para.
10; Ferrari, supra note 3, Art. 6, para, 12; Magnus, supra note 3, Art. 6, para. 10.

Bonell, supra note 6, Art. 6, para. 2.4; Ferrari, supra note 3, Art. 6, para, 12; Magnus, supra note 3, Art. 6, para. 10.
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The Commentary on the 1977 UNCITRAL Draft for formation of the contract, Yearbook, IX (1978), p. 123, para. 35.

E. g. US. District Court, New Jersey, United States, 7 Oct. 2008, CISG-online case no. 1779; U.S. District Court, Southern
District of New York, United States, 23 Aug. 2006, CISG-online case no. 1272; U.S. District Court, Middle District of
Pennsylvania, United States, 16 Aug. 2005, CISG-online case no. 1104; U.S. District Court, New Jersey, United States, 15 Jun.
2005, CISG-online case no. 1028; Tribunal of International Commercial Arbitration at the RF Chamber of Commerce and
Industry, Russian Federation, 24 Jan. 2000, CISG-online case no. 1042.

Murphy, M. T., “United Nations Convention on Contracts for the International Sale of Goods: Creating Uniformity in
International Sales Law”, Fordham Int'l L. J., Vol. 12 (1989), pp. 743-750; {5 [R5 EZANC ]9 2 FERRE A5 D
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Bonell, supra note 6, Art. 6, para. 2.3; Schlechtriem, supra note 3, Art. 6, para.8; Schwenzer & Hachem, supra note 3, Art. 6,
para. 3; Mistelis, supra note 3, Art. 6, para. 14; Ferrari, supra note 3, Art. 6, para. 18; Magnus, supra note 3, Art. 6, para. 20.

E. g. Oberster Gerichtshof, Austria, 2 April 2009, CLOUT case no. 1057; Tribunale di Forli, Italy, 16 Feb. 2009, CISG-online
case no. 1780; Polimeles Protodikio Athinon, Greece, 2009 (docket No. 4505/2009); Tribunale di Forli, Italy, 11 Dec. 2008,
CLOUT case no. 867; Oberster Gerichtshof, Austria, 4 Jul. 2007, CLOUT case no. 1059; OLG Linz, Austria, 23 Jan. 2006, CISG-
online case no. 1377; OLG Linz, Austria, 8 Aug. 2005, CISG-online case no. 1087; Court of Arbitration of the International
Chamber of Commerce, France, 2002 (Arbitral award No. 11333).

Commentary on the Draft Convention on Contracts for the International Sale of Goods, prepared by the Secretariat (A/
CONEF.97/5), Official Records, 11, p. 17 (F5)IFERHER, BE#FAIR TR 7 ¢ — V8 HASRAOER) GHINER. 2015
17-18¥D): Article 5 ([Exclusion, variation or derogation by the parties]) said that “[t|he parties may exclude the application of
this Convention or, subject to article 11, derogate from or vary the effect of any of its provisions” and according to the second
paragraph of commentary of this article, “[t]he second sentence of ULIS, article 3, providing that 'such exclusion may be
express or implied' has been eliminated lest the special reference to 'implied" exclusion might encourage courts to conclude,
on insufficient.” See Yearbook, 11 (1971), p. 55, Official Records, 11, pp. 249-250. Also Bonell, supra note 6, Art. 6, para. 2.3;
Schlechtriem, supra note 3, Art. 6, para. 8; Schwenzer & Hachem, supra note 3, Art. 6, para. 3.

Ferrari, supra note 3, Art. 6, para. 18. E. g. Oberster Gerichtshof, Austria, 4 Jul. 2007, CLOUT case no. 1059; OLG Linz, Austria,
23 Jan. 2006, CISG-online case no. 1377; U.S. Distrcit Court, Northern District of California, United States, 27 Jul. 2001, CISG-
online case no. 616. Also Saenger, ., in Kommentar zum Biirgerlichen Gesetzbuch, eds. by H. G. Bamberger and H. Roth, Band 1,
3" ed. 2012, Art. 6 CISG, para. 4; Magnus, supra note 3, Art. 6, para. 20.
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Piltz, B., Internationales Kaufrecht: das UN-Kaufrecht in praxisorientierter Darstellung, 2™ ed. 2008, § 2, para. 112; Schwenzer &
Hachem, supra note 3, Art. 6, para. 4; Ferrari, F., in UN convention on contracts for the international sale of goods (CISG), eds. by
S. Kroll, L. A. Mistelis and P. Perales Viscasillas, 2011, pre Arts. 14-24, para. 11; Saenger, supra note 14, Art. 6 CISG, para. 2;
Ferrari, supra note 3, Art. 6, para. 13; Schroeter, U. G., Kommentar zum Einheitlichen UN-Kaufrecht: das Ubereinkommen der
Vereinten Nationen iiber Vertrdge iiber den internationalen Warenkauf -CISG-, ed. by 1. Schwenzer, 6™ ed. 2013, Vor Artt. 14-24,
para. 14c; Magnus, supra note 3, Art. 11, para. 51.

Schwenzer & Hachem, supra note 3, Art. 6, para. 4; Ferrari, supra note 3, Art. 6, para. 18; Schroeter, supra note 16, Vor Artt.
14-24, para. 14c; Magnus, supra note 3, Art. 6, para. 20.

Schwenzer & Hachem, supra note 3, Art. 6, para. 4; Magnus, supra note 3, Art. 6, para. 11.

Spagnolo, L., CISG Exclusion and Legal Efficiency, 2014, p. 299.

Bonell, supra note 6, Art. 6, para. 3.3.1; Magnus, supra note 3, Art. 6, para. 3.

Magnus, supra note 3, Art. 6, para. 3.

Bonell, supra note 6, Art. 6, para. 3.3; Ferrari, supra note 3, Art. 6, para. 12.

Bonell, supra note 6, Art. 6, para. 3.3.

Bonell, supra note 6, Art.6, para. 3.1; Schwenzer & Hachem, supra note 3, Art. 6, para. 21 (they say somehow that “the
applicable conflict of laws rules of the forum may allow for a subsequent choice of law - eg when litigation is already pending
- and thereby enable the parties to still exclude the otherwise applicable Convention™.); Ferrari, supra note 3, Art. 6, para. 25;
Magnus, supra note 3, Art. 6, para. 51.

Piltz, B., Internationales Kaufrecht: das UN-Kaufrecht (Wiener Ubereinkommen von 1980) in praxisorientierter Darstellung, 1993,
§ 2, para. 109 (but opposite position in recent edition of the book); Saenger, L, in Kommentar zum Biirgerlichen Gesetzbuch,
eds. by H. G. Bamberger and H. Roth, Band 3, 2003, Art. 6 CISG, para. 2 (but opposite position in recent edition of the book);
Siehr, K., in Kommentar zum UN-Kaufrecht: Ubereinkommen der Vereinten Nationen iiber Vertrige iiber den Internationalen
Warenkauf (CISG), ed. by H. Honsell, 2™ ed. 2010, Art. 6, para. 4 (in his opinion, when the parties don't choose the applicable
law to their contract and only exclude application of the CISG, it applies objectively in the framework of its sphere of
application and its provisions of Part Il determines their valid agreement of exclusion.); Mistelis, supra note 3, Art. 6, para. 10;
Mankowski, P., in Internationales Vertragsrecht Rom I-VO + CISG + CMR + FactU: Kommentar, eds. by F. Ferrari et al,, 2" ed.
2012, Vor Art. 14 CISG, para. 48.
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Schlechtriem, supra note 3, Art. 6, para. 3.
*'Id, Art. 6, paras. 3, 7.

% Ibid.

* Ibid.

* Id, Art. 6, para. 8.

* Id, Art. 6, para. 9.

* Id, Art. 6, para. 4.

¥ Id, Art. 6, para. 12.
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> CISG-AC Opinion No. 16, Comment, para. 2.1.

hypothetical intent has been required.”

CISG-AC Opinion No. 16, Comment, para. 3.1. And it also says that “[g]enerally, a 'certain’ or 'real' tangible intent rather than
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Schwenzer & Hachem, supra note 3, Art. 6, para. 5.

O EANETE, BREEIEOGRICH I 0 B IR ENE VA, COXS BRI ERL TV IEEH 5,

Mankowski, supra note 25, Art. 19 CISG, para. 24; Magnus, supra note 3, Art. 19, para. 17. In some scholars' opinion,

exclusion of the CISG is also material alteration. See Schroeter, supra note 16, Art. 19, para. 9; Magnus, supra note 3, Art. 19,

para. 19.
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Bl (ZA%, 201249) 168H, W Ihifdiisc) (E5) 84-85H., i Iuidnisc) (E5) 126-127THZIM,

Ferrari, supra note 3, Art. 6.
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Bonell, supra note 6, Art. 6, para. 2.3.2; Schwenzer & Hachem, supra note 3, Art. 6, para. 12; Mistelis, supra note 3, Art. 6,

para. 17; Ferrari, supra note 3, Art. 6, para. 20; Magnus, supra note 3, Art. 6, para. 23.
% E.g. OLG Linz, Austria, 23 Jan. 2006, CISG-online case no. 1377; U.S. District Court, Northern District of Illinois, United States,

29 Jan. 2003, CLOUT case no. 574.
Schwenzer & Hachem, supra note 3, Art. 6, para. 12.
Ferrari, supra note 3, Art. 6, para. 20.

Bonell, supra note 6, Art. 6, para. 3.3.2.

Schwenzer & Hachem, supra note 3, Art. 6, para. 12.

Ferrari, supra note 3, Art. 6, para. 20; Magnus, supra note 3, para. 23.

Schwenzer & Hachem, supra note 3, Art. 6, para. 12; Magnus, supra note 3, Art. 6, para. 14.
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E. g. Tribunal of International Commercial Arbitration at the RF Chamber of Commerce and Industry, Russian Federation, 16
Mar. 2005, CISG-online case no. 1480; Tribunal of International Commercial Arbitration at the RF Chamber of Commerce and
Industry, Russian Federation, 12 Apr. 2004, CISG-online case no. 1208; Tribunal of International Commercial Arbitration at
the RF Chamber of Commerce and Industry, Russian Federation, 11 Oct. 2002, CISG-online case no. 893; Tribunal of
International Commercial Arbitration at the RF Chamber of Commerce and Industry, Russian Federation, 6 Sep. 2002, CISG-
online case no. 892.

Mistelis, supra note 3, Art. 6, para. 18.

Bonell, supra note 6, Art. 6, para. 2.3.3; Schwenzer & Hachem, supra note 3, Art. 6, para. 14; Mistelis, supra note 3, Art. 6,
para. 18, Ferrari, supra note 3, Art. 6, para. 22; Magnus, supra note 3, Art. 6, para. 24.

E. g. Oberster Gerichtshof, Austria, 2 Apr. 2009, CLOUT case no. 1057; Polimeles Protodikio Athinon, Greece, 2009 (docket
No. 4505/2009); OLG Stuttgart, Germany, 31 Mar. 2008, CLOUT case no. 1232; Hof van Beroep Antwerpen, Belgium, 24 Apr.
2006, CISG-online case no. 1258; Rechtbank van Koophandel Hasselt, Belgium, 15 Feb. 2006, CISG-online case no. 1257; OLG
Linz, Austria, 23 Jan. 2006, CISG-online case no. 1377; OLG Linz, Austria, 8 Aug. 2005, CISG-online case no. 1087; Oberster
Gerichtshof, Austria, 26 Jan. 2005, CISG-online case no. 1045; Tribunal of International Commercial Arbitration at the RF
Chamber of Commerce and Industry, Russian Federation, 22 Oct. 2004, CISG-online case no. 1359; LG Kiel, Germany, 27 Jul.
2004, CISG-online case no. 1534; Tribunal of International Commercial Arbitration at the RF Chamber of Commerce and
Industry, Russian Federation, 17 Sep. 2003, CISG-online case no. 979; Tribunal of International Commercial Arbitration at the
RF Chamber of Commerce and Industry, Russian Federation, 25 Jun. 2003, CISG-online case no. 978.

Schwenzer & Hachem, supra note 3, Art. 6, para. 14; Magnus, supra note 3, Art. 6, para. 24. E. g. OLG Rostock, Germany, 10
Oct. 2001, CISG-online case no. 671; OLG Frankfurt, Germany, 30 Aug. 2000, CISG-online case no. 594.

Schlechtriem, supra note 3, Art. 6, para. 14; Schwenzer & Hachem, supra note 3, Art. 6, para. 14; Magnus, supra note 3, Art. 6,
para. 24.

Siehr, supra note 25, Art. 6, para. 5; Mistelis, supra note 3, Art. 6, para. 18; Saenger, supra note 14, Art. 6 CISG, para. 4; Ferrari,
supra note 3, Art. 6, para. 21; Magnus, supra note 3, Art. 6, para. 30. E. g. USS. District Court, Southern District of New York,
United States, 29 May 2009, CISG-online case no. 1892; Oberster Gerichtshof, Austria, 4 Jul. 2007, CLOUT case no. 1059; LG
Kiel, Germany, 27 Jul. 2004, CISG-online case no. 1534; OLG Frankfurt, Germany, 30 Aug. 2000, CISG-online case no. 594.
Achilles, W. -A., Kommentar zum UN-KaufrechtsUbereinkommen (CISG), 2000, Art. 6, para. 5; Siehr, supra note 25, Art. 6, para.
6; Saenger, supra note 14, Art. 6 CISG, para. 4; Magnus, supra note 3, Art. 6, para. 36.

Ferrari, supra note 3, Art. 6, para. 31.

Schwenzer & Hachem, supra note 3, Art. 6, para. 20.

CISG-AC Opinion No. 16, Comment, para. 4.10.
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% E. g LG Bamberg, Germany, 23 Oct. 2006, CISG-online case no. 1400; LG Saarbriicken, Germany, 2 Jul. 2002, CISG-online

case no. 713.

% E. g Cour de Cassation, France, 3 Nov. 2009, CISG-online case no. 2004; Corte Suprema, Chile, 22 Sep. 2008, CISG-online
case no. 1787; Regional Court in Bratislava, Slovak Republic, 10 Oct. 2007, CISG-online case no. 1828; Tribunal Supremo,
Spain, 24 Feb. 2006, CLOUT case no. 733; Cour de Cassation, France, 25 Oct. 2005, CLOUT case no. 837; Andiencia
Provincial de Alicante, Spain, 16 Nov. 2000, CLOUT case no. 483.

Schlechtriem, supra note 3, Art. 6, para. 14.

2008, CISG-online case no. 1787.

Spagnolo, supra note 19, p. 278.

™ Id, p. 284.

> Id, pp. 285-286.

™ Id, pp. 290-292.

T CISG-AC Opinion No. 16, Comment, para. 6.3.
8 CISG-AC Opinion No. 16, Comment, para. 6.3.

Mistelis, supra note 3, Art. 6, para. 19; Magnus, supra note 3, Art. 6, para. 51.
E. g. Oregon State Court of Appeals, United States, 12 Apr. 1995, CISG-online case no. 147; Corte Suprema, Chile, 22 Sep.
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